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Austin, Texas

Deay 8ir:

Opinion No, O=1794
Ret Transporting unstamped heer to
destination ouvside Jexap.

This will scknowledge receipt of oﬁr\ lettey
of Deacember 16, 1939, {n whiech you audbmit the following
faots for our consjideration:

'Nq have regen nade an audit of some

audit the manufaoct r olaifas $o0 have 80ld
beer whioh was later\transported out of the
- got whioch, emounts
13 $5,0003 Faots in regard
ubstan am as follows:

: " . T rm‘elchhm, Arkan~
sas, LoyisSens and How o:ice aru pnrehuing

nstasnp a beer, lceds it on his prie
d trusk and returns to the atate
3 game,

p6rt and Tequents that oredit be allow-
s audit for unstamped beer exported,

"3. The Texas manufgoti»wy has no dooumen=
tayy proof ia his file that said bheey was a0~
g.uauy transported beyond the boundaries of

xa8.
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*In making the audit above mentioned the
question arises as to whether taxes on the
beer above mentioned are due the Etate as be-
ing s first sals, distridbution, ete. within
the Etate of Texas as oontemplated by Article
IX, Bes, 23{a), and a&s to whetber or not the
law contemplates that suoh deer must be stamp-
od and & ¢laim for refund made,"

From such faots you desire our opinion on two
questions thereinafter stated as followst

*First, Are taxes on the beer in question
due the Btate of Texas?

"Second, Does the law require that heey;
under circumstances above nontionndlabe stamp-
od by the manufacturers, and 1f so he en=~
titled to a refund for the staxps so used?™

Beotion (4) of Article 667-£35, Revised Civil Sta-
‘utes of Texas, readst .

#{d) On besr manufeotured in this State
the duty of gayins the tax and affixing and
cancel)! the stanp as required herein shall
rest primarily upon the manufagoturer, and it
is hereby declered to be unlawful for any
manufacturer to transport any beer or to de~
liver to any person any besr to be transported
away from the brewery of sald manufseturer un-
Jess and until) tex has first been pald and the
tax stemp evidencoing such payment has deen
Tirst affixed md calloslled as requred by this

Aoty grm%ded. however, 1% 2t no person holding

a ¥anufasturer's sense in this State shal

be requlired tn alfiy stamp® on any cohnteliners

of beey stored in the brewery where same 1a
brewed or being transported thersfrom %o e

poInt outaide of this State.¥ (underscoring ours)

Section (r) of Article 867-£3, Revised Civil Bta. T C
HSutes-of Texas, reads! s

*(£) Tt shall be unlewful to transport to
destinations in this State any beer upon which

PC
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tax hap not beep pelid snd sush rayment evie
danced by sterre affixed arxd gancelled an
required by law,

Seotion (g) of the ehove stticle resds:

“{g) If sny person has raid the tex on’
any benr and arffixed tam stamps te the aone
tainers -hereof and thereafter oaid boaer is
shipred out of Texss for consumption, # alaim
for refund mey be made upgn paying a fas of
Pive Tollars (43) to the Board at the time
ent in the menner presoribed by the Board or
Adminiatrataor. 80 muoh of any funds derived
hereunder as may be nesaspary, not to exaoed
two (2) per cent theraof, {s heraby appro-
priated for such purpose. The Board may pro-
nuligata rulee and reopulations generslly for
the enforcemunt of this provision.

. It 48 oleerly seen Srox Section (d4), supra, that
it wans the intention of the legimslature to hold the manu-
footurer grinarily 1icble for the paymsnt of the taxes im-
posed by lew on beer. The Legislature saw £it, however, to
sg:cirioully except from the requirement that tax stamps be
piaced upen beer befare deing removed from the brewery
:;;r ;:eine"tnansportod therefrom to & point eutside o

s State.

Tour steriement of facts, hereinabove gquoted from,
reveals that the heer in question La beling purchased by
out of Btate declers and that duch deslers &re sending thelr
trucks to tho 4o0oks of the Puxus manufacturer for such beerg
that the menufsoturer has no way of knowing whether or not
-guek beer is soctuslly treneported cutside the Hiate,

The underscored portion of Sestion {4) herein.
abovs quoted from, ccastitutes an exdeption or exemption
from the requirements af the statute, It is a fubhdemental
rule of eonntrudtion thet & tax~paver, claiming an exemption
under some ntatute, must bring hinlqlf_oleur- within such
exception. See MoUsllum vs, Asscofated Retsil Credast ¥en
ef Austin, {Com of App.) 41 &Y gnd 45; Sunta Nosa Infirmary
ve., Gity of San intenio, (Com. of App,), 260 8% Q0885 Texes
Bmployers! Insurance Assoclation wa. Gity of Pallas, 4 89
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#nd 814 and authorities therein oited too numerous for

citation herein,

The law does not require that beer be transport-
8d outside the Stete in & particular manner or by any
partioul: r rmode of conveysnge., It merely provides an ax-~
cept ion within which the msnufaoturer must olearly bring
hinmself in order to avold the pazymont of taxes, If a Toxas
manufeoturer delivers heer to a trugk operator who advises
thet he will deliver the sape bdayond the bounderies of thie
ftote and there 18 no proot thut it was aotue)ly done, the
manufagturs: haes not brought himselfr within the exception
and is 1isble for the payment of the tax imposed by law,

Ee must have oconerets, definite evidense that the deer in
quecticn was oonsigned to, end satually delivered dheyond
the borders of this GBtate,

You advised that the menuracturer hss no dogu-
mentary pronf in his file thut said beer wes sctually
treneported beyond the boundaries of Texss, Under such
staterent of facts, we oondlude thet the Taxas menufacturer
has not brought himself within the exception provided bs
t?oT:tntute and that the tax in question is dues to tho Htate
v | Xafe .

In snawer to your second queastion, we gonclude
that besy, he'ng transported under the olrocunstances set
out in your letter, must bs first stamped by the monufaciurer,
If the manufsoturer thereafter bringg himseif within the
tax exsmption stetute by offering proof that such besr was
aotually transported beyond the borders of Texas, he may
olaim his vefund under the provisions of Beotion (g) aupra,

Very truly yours
ATPOEREY OZRRTAL OF TEXAS
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